Statutory Licensing
Sub-Committee
Wednesday, 20 May 2020

Dear Councillor,
STATUTORY LICENSING SUB-COMMITTEE – WEDNESDAY 20 MAY 2020
I am now able to enclose, for consideration at next Wednesday 20 May 2020 meeting of the
Statutory Licensing Sub-Committee, the following documents that were unavailable when the
agenda was printed.

Agenda No

3

Item

Licensing Act 2003 - Application for a Review of a Premises Licence in respect
of The Pendulum, Blaydon Road, Wolverhampton, WV9 5NP (Pages 3 - 98)

If you have any queries about this meeting, please contact the Democratic Services team:
Contact
Tel
Email
Address

Encs

Kirsty Tuffin
01902 552873
kirsty.tuffin@wolverhampton.gov.uk
Democratic Services, Civic Centre, First floor, St Peter’s Square,
Wolverhampton WV1 1RL
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OFFICIAL – (when complete)

MG11

WITNESS STATEMENT
Criminal Procedure Rules, r 27.2; Criminal Justice Act 1967, s. 9; Magistrates’ Courts Act 1980, s.5B

Crime No.
URN
Statement of PC 9121 Poulton
Age if under 18 Over 18 (if over 18 insert “over 18")

Occupation Police Officer

This statement (consisting of
page(s) each signed by me) is true to the best of my knowledge and belief and I
make it knowing that, if it is tendered in evidence, I shall be liable to prosecution if I have wilfully stated in it anything
which I know to be false, or do not believe to be true.
Signature:

(witness)

Tick if witness evidence is visually recorded

Date 17/04/2020

(supply witness details on rear)

I am PC 9121 Poulton and I am a Police Officer with West Midlands Police, currently stationed at Bilston
Street, Police Station, Wolverhampton.

On 16/04/2020 I booked out ther items under property reference 2413720/C, seal number 391253. The item
was a recordable CCTV unit that had been seized from THE PENDULUM PUBLIC HOUSE, BLAYDON
ROAD, PENDERFORD. When I first turned on the unit I noticed that there was a time difference between
the unit and British summer time, the unit was showing to be 36 minutes behind BST. The unit records 16
cameras from inside and outside the pub.

I had been asked to review the footage to see if the pub had been trading during the Covid-19 restrictions.
On the date 06/04/2020 I discovered footage of people within the bar and purchasing drinks. At 7:00pm a
male who I suspect is the DPS within the premises. At time index 7:01pm an older man is seen walking
down a corridor and into the bar area. At time index 7:02pm it appears that the older male is served a drink
which he pays for with cash. The older male is served a second drink at time index 7:33pm.

At time index 7:59pm a female is let into the premises and walks into the bar area, via a hallway. At 8:00pm
she is served a pint of beer and she stands at the bar drinking it. At 8:16pm the oldermale is served another
drink. At 8:18 the younger male pours himself a spirit from the rear of the bar. At time index 8:27pm police
officers arrive at the premises and begin to check the outside of the building.

The footage shows the younger male escort the female and the older male into a back part of the building
Signature ……………………………………………….
03/2016

Signature witnessed by ……………………………………………
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Crime No.
URN
Statement of PC 9121 Poulton

and out of reach of any of the cameras. After a small delay police officers are seen inside the building.
Police officers leave at time index 8:40pm. I was able to make a copy of the footage I had seen onto a 16gb
usb memory stick which I later gave to PS Steph Reynolds of the WV LPU licencing department.

I later booked the CCTV unit back into the property sysytem.

Signature ……………………………………………….
03/2016

Signature witnessed by ……………………………………………
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Witness contact details

URN :

MG11

/

/

/

Name of witness: Mr/Mrs/Ms/Miss/Dr
Former name
Address

*Email address:
*Email address needed for correspondence i.e. support material to be sent
Postcode:

Preferred telephone number:

Alternate telephone number:

Agreed means of contact and frequency :
Gender

Date and place of birth

Ethnicity Code (16+1)

DATES OF WITNESS NON-AVAILABILITY: (12 months)
Witness care
Does the witness require a Special Measures Assessment as a vulnerable or intimidated witness? (youth
under 18; witness with mental disorder, learning or physical disability; or witness in fear of giving evidence
or witness is the complainant in a sexual offence case. ALSO crimes involving gun and knife crimes and
victims of Modern Slavery Act 2015)
Yes
No
in GAP cases.

If ‘Yes’, submit MG2 with file in NGAP, contested or indictable only cases OR to read VPS

Witness Consent (for witness completion)
a) I am aware that I may have to attend court.
b) I have been given the Victims’ leaflet with the crime number on.
c) The Victim Personal Statement scheme (victims only) has been offered to me.
d) It has been explained to me what will happen next with this investigation
e) I consent to police having access to my medical record(s) in relation to this
matter (obtained in accordance with local practice)
f) I consent to the statement being disclosed for the purposes of civil proceedings
if applicable, e.g. child care proceedings, CICA, CLPD.
g) Child witness cases only. I have had the provision regarding reporting
restrictions explained to me.
I would like the CPS to apply for reporting restrictions on my behalf.
•
•

Yes
Yes
Yes
Yes
Yes

No
No
No
No

N/A

Yes

No

N/A

Yes

No

N/A

Yes

No

N/A

Yes

No

I understand that the information recorded above will be passed on to the
Witness Service, which offers help and support to witnesses pre-trial and at
court.
I understand that my details may be passed to other agencies who can offer
me help and support in relation to being a victim of this crime.

I give my informed and explicit consent for my personal details to be passed to
other agencies that can support me or are involved in the criminal justice process.

Signature……………………………………………………………………..……………… Date
Parent/guardian signature……………………………………………..…………………… Date
Address
Contact tel no
Supporter signature……………………………………………………………..………….
Statement taken by (print name):

Date

Station:

Time and place statement taken:
Signature ……………………………………………….
03/2016

Signature witnessed by ……………………………………………
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From:
Sent:
To:
Cc:

Gary Grant
14 May 2020 18:56
Licensing;

Subject:
Attachments:

RE: Disclosure for The Pendulum
E Lindsey v Abu Hanif [2016] EWHC 1265 (illegal worker).pdf; R (Bassetlaw District
Council) v Worksop Magistrates' Court [2008] EWHC ....pdf; Lalli v Met Police
(summary review certificates) [2015] EWHC 14.pdf

Importance:

High

CAUTION: This email originated from outside of the council. Do not click links or open attachments unless you are
sure the content is safe.

Dear Jas and Licensing
1) I will be appearing (albeit remotely) for West Midlands Police in this summary review hearing on

20/5.
2) At the hearing I expect to refer to 3 legal authorities (attached), and I would be grateful if copies

could please be supplied to the Members and Legal Advisor (and other parties) in advance of the
hearing.

3) The cases of Bassetlaw (at paragraph 32) and Abu Hanif (at paragraph 18) both confirm that in

licence review hearings Members can have proper regard to “deterrence” in reaching their
determination as to the appropriate and proportionate steps to take in order to promote the
licensing objectives. I can confirm that the Police will be inviting Members to consider the full
revocation of the premises licence.
4) The final case of Lalli, (at paragraphs 62 & 75) states that any legal challenge to the propriety of the

Superintendent’s certificate confirming that, in his opinion, The Pendulum was associated with
”serious crime”, and so justified a summary review application, is not a legal matter for Members
to determine at this review hearing. Members will, of course, determine the case on its merits in
the usual way. I only raise this point because I am aware that the Licence Holder is considering a
challenge to issuance of the Certificate in alternative legal proceedings.

5) I have, of course, copied in the legal representative for the licence holder and would be grateful if

you would please confirm safe receipt of this email and the three attachments.

Thank you
GARY GRANT
Barrister
Francis Taylor Building
Inner Temple
London EC4Y 7BY
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Status:

Positive or Neutral Judicial Treatment

*366 R (Bassetlaw District Council) v Worksop Magistrates' Court
Queen's Bench Division
7 November 2008

[2008] EWHC 3530 (Admin)
[2010] L.L.R. 366
Slade J
7 November 2008
Premises licence — Unauthorised sales to under age persons — Review — Appeal — Licensing
objectives — Licensing Act 2003
Following test purchases conducted by trading standards officers of Bassetlaw District Council
(the council) at the off-licence premises of Mr and Mrs Jones, when alcohol was sold to two
14-year-old girls on four occasions, the council instituted a review of the premises licence. The
licensing committee suspended the licence for 1 month. Mr and Mrs Jones appealed to the
magistrates' court where the district judge allowed the appeal and instead imposed what were
said by him to be additional conditions on the licence. He stated that it was not the function of the
licensing authority to punish licensees for an infringement of licensing law and that the authority's
powers were restricted to guidance or remedial action. The council sought judicial review of that
decision for the purposes only of clarification as to the correctness in law of the decision.
Held – granting judicial review –
(1) The district judge had considered solely the provisions of the Guidance which were not
specific to reviews arising in connection with crime. A proper reading and application of the
Guidance, which governs the approach which the licensing authority must take in discharging its
duties, requires where the circumstances render it applicable, the consideration of the
paragraphs relating to reviews in connection with crime. Where criminal activity is applicable
wider considerations come into play and the furtherance of the licensing objective engaged
includes the prevention of crime. In those circumstances deterrence is an appropriate objective
and one contemplated in the Guidance issued by the Secretary of State.
(2) The Guidance contains specific provisions as to the approach to be adopted where criminal
activity connected with the licensed premises is concerned. Plainly an appellate body must
operate similar principles to those applicable to the licensing authority. The district judge failed to
give reasons for a departure from the applicable guidance.
Statutory provisions considered
Licensing Act 2003, ss 4(2), (3), 51, 52(3), (4), 146(1), 182

Cases referred to in judgment
Stepney Borough Council v Joffe; Stepney Borough Council v Diamond; Stepney Borough
Council v White [1949] 1 KB 599, [1949] 1 All ER 256, QBD

Representation
James Quirke Local authority solicitor for the claimant
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The defendant did not appear and was not represented

Cur adv vult
SLADE J:
1 Bassetlaw District Council applies for judicial review of the judgment and decision of a district
judge allowing an appeal from decisions made on a *367 licensing authority's review of a licence
held by Mr and Mrs Jones. The licensing committee of the district council had reviewed the
premises licence of the premises where Mr and Mrs Jones operated, in the light of offences
which had taken place on 10 March 2007 namely the unlawful sale of alcohol on the premises to
two 14-year-old girls. The girls were sent to the premises for test purchases in accordance with
arrangements made by the trading standards office. The sales took place over a relatively short
period of time. Each girl made a separate purchase or purchases, was served by one of two
different young cashiers. Having regard to these matters, on review the licensing authority
suspended the licence for the premises for 1 month. There was an appeal to the district judge.
The district judge overturned the decision of the licensing authority and instead imposed what
were said by him to be, ‘additional conditions on the licence’.
2 Mr Quirke appears for the licensing authority. The district judge has served two statements in
connection with this hearing, but otherwise takes no further part in it. The interested parties, Mr
and Mrs Jones, were served with the notice of application but have not served an
acknowledgement of service. I am also told that the licensing authority are not going to seek to
overturn the determination of the district judge as to penality. They seek, however, declarations
as to the correctness in law of the decision and the judgment of the district judge.
3 The grounds for judicial review may be analysed as falling under five headings. As will become
apparent later on in this judgment, two of those matters can, in my judgment, be taken together.
4 First, it is said that the district judge erred in holding that, in accordance with the Guidance
issued by the Secretary of State, it is not the function of the licensing authority to punish
licensees for an infringement of licensing law and provisions on its licence. Further, it is said that
the district judge was in error in holding that, on a proper construction of the licensing provisions
and guidance applicable, the licensing authority powers were restricted to guidance or remedial
action which was the approach of the district judge. It is said that the steps which the licensing
authority and the district judge on appeal may take include a range of powers which must be
deployed according to the particular circumstances of the case.
5 Secondly, it is said that the orders made by the district judge which were in substitution for the
suspension of the licence imposed by the licensing authority were, in effect, not additions to the
conditions of the licence which applied up to that point. Save in one respect they were merely a
reiteration of steps which were already being taken or were already in fact conditions of the
licence.
6 Thirdly, it is said that the district judge erred in his approach to his own decision-making on
appeal. It is said that he adopted a too generous approach to his powers on appeal in that he
appears at 2, para 5 of his judgment to direct himself that he could take a decision standing in the
shoes of the licensing authority having regard to the particular circumstances and considering
whether the licensing authority's decision was justified. It is said that the district judge failed to
give proper regard to the Guidance issued under s 182 of the Licensing Act 2003 in that he did
not state that he was *368 departing from such guidance in certain respects. Since, it is said,
that he departed from such guidance, he erred in failing to state why he was departing from such
guidance.
7 Fourthly, it is said that the district judge failed properly to apply and have regard to para 5.115
of the Guidance given under s 182 of the Licensing Act 2003 . This sets out and categorises as
criminal certain activities which may arise in connection with licensed premises and which the
Secretary of State considers should be treated particularly seriously. Included in the use of
licensed premises for the purchase and consumption of alcohol by minors which impacts on the
health, educational attainment, employment prospects and prosperity for crime of young people.
It is said that the district judge failed to pay proper regard to that. Where there has been a
compliant of an incident which is categorised rightly as criminal activity in connection with
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licensed premises, it is said that the district judge failed to take into account para 5.113 of the
guidance. This provides that the licensing authority's duty, in circumstances such as these, is:
‘… to take steps with a view to the promotion of the licensing objectives in the interests
of the wider community and not those of the individual holder of the premises licence.’
8 Finally, it is said that the district judge failed in his approach to pay proper regard to the
guidance of Lord Goddard in the case of Stepney Borough Council v Joffe ; Stepney Borough
Council v Diamond ; Stepney Borough Council v White [1949] 1 KB 599 which the judge himself
referred to at 2 of his judgment, para 5. In Joffe it was said that although on an appeal, such as
this, there is a right to a re-hearing. The appellate court should pay regard to the fact that the duly
constituted and elected local authority have come to an opinion on the matter. The appellate
body ought not lightly to reverse their opinion.
9 >Discussion
10 I will briefly outline some of the relevant statutory provisions and guidance. Pursuant to the
Licensing Act 2003, s 4 , the licensing authority must carry out its function under the Act with a
view to promoting the licensing objectives. Subsection (2) provides that:
‘The licensing objectives are—
(a) the prevention of crime and disorder;
(b) public safety;
(c) the prevention of public nuisance; and
(d) the protection of children from harm.’
11 Importantly, s 4(3) provides:
‘In carrying out its licensing functions, a licensing authority must also have regard to—
*369
…
(b) any guidance issued by the Secretary of State under section 1.282.’
12 Section 52 of the Licensing Act 2003 applies where an application for a review of licence
under s 51 has been made. Section 52(3) provides:
‘The authority must, having regard to the application and any relevant representations,
take such of the steps mentioned in subsection 4, if any, as it considers necessary for
the promotion of the licensing objectives.’
13 Those objects are set out in s 4 .
14 Section 52(4) provides that the steps are:
(a) to modify the conditions of the licence …
(b) to suspend the licence for the period not exceeding three months.
(c) to revoke the licence.
For this purpose the conditions of the licence are modified. If any of them is altered or
omitted or any new condition is added.’
15 It is to be noted that s 146(1) of the Licensing Act 2003 provides:

Page 28

Page 4

‘A person commits an offence if he sells alcohol to an individual aged under 18.’
16 Pursuant to s 182 of the Licensing Act 2003 guidance is issued. I have already outlined the
requirement for the licensing authority in carrying out its functions to do so in accordance with the
Guidance and to have regard to it. The background and the approach which should be taken to
that guidance is set out in para 2.3 of the Guidance itself which was applicable at the relevant
date. The Guidance was revised with effect from June 2007. Reference is made in para 2.3 to s 4
of the Licensing Act 2003 which provides that:
‘In carrying out its functions, a licensing authority must have regard to guidance issued
by the Secretary of State under section 182 . The requirement is therefore binding on all
licensing authorities to that extent.’
17 It is recognised that the Guidance cannot anticipate every possible scenario or set of
circumstances that may arise. So long as the Guidance has been properly and carefully
understood and considered, licensing authorities may depart from it, if they have reason to do so.
When doing so, licensing authorities will need to give full reasons for their decisions. Departure
from the Guidance could give rise to an appeal or judicial review and the reasons given will then
be a key consideration for the courts when considering the lawfulness and merits of any decision
taken.
18 I will set out here the passages in the Guidance material to this application. Paragraph 5.99
provides:
‘Proceedings set out in the 2003 Act for reviewing premises licences represent a key
protection for the community where problems *370 associated with crime and disorder,
public safety, public nuisance or the protection of children from harm are occurring. It is
the existence of these procedures which should, in general, allow licensing authorities to
apply a light touch bureaucracy to the grant and variation of premises licence by
providing a review mechanism when concerns relating to the licensing objectives arise
later in respect of individual premises.’
19 The provisions relating to the power of the licensing authorities in conducting a review are set
out in para 5.107 and following. Paragraph 5.107 provides:
‘The 2003 Act provides a range of powers for the licensing authority on determining and
review that it may exercise where it considers them necessary for the promotion of the
licensing objectives.’
20 At para 5.109, there are set out the steps which may be taken by the licensing authority where
it considers that actions under its statutory powers are necessary. Those include modification of
the condition of the premises licence, suspension of the licence and revocation of the licence; the
suspension, being for a period not exceeding 3 months.
21 Paragraph 5.110 provides that:
‘In deciding which of the powers to invoke the licensing authority should so far as
possibly seek to establish the cause or causes of the concerns which the
representations identify. The remedial action taken should generally be directed at these
causes and should always be no more than a necessary and proportionate response.’
22 Paragraph 5.111 refers to the need for any detrimental financial impact of a licensing
authority's decision, in particular of suspension of a licence, to be considered.
23 A separate section in the Guidance deals with reviews arising in connection with crime. In my
judgment these provisions are particularly material to this case. Paragraph 5.112 states:
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‘A number of reviews may arise in connection with crime that is not directly connected
with licensable activities.’
24 It is agreed by Mr Quirke that the sale of alcohol on the premises to under age drinkers is
connected with licensable activities. Indeed, in para 5.115 such activity is expressly referred to in
the following terms:
‘There is certain criminal activity that may arise in connection with licensed premises
which the Secretary of State considers should be treated particularly seriously. These
are the use of the licensed premises [and there are enumerated a number of crimes …
which include] for the purchase and consumption of alcohol by minors which impacts on
the health, educational attainment, employment prospects and propensity for crime of
young people.’
*371
25 Of importance to the consideration of the case before me is also para 5.113 which provides:
‘Where the licensing authority is conducting a review on the grounds that the premises
have been used for criminal purposes, its role is solely to determine what steps are
necessary to be taken in connection with the premises licence for the promotion of the
crime prevention objective.’
26 The paragraph continues:
‘The licensing authority's duty is to take steps with a view to the promotion of the
licensing objectives in the interests of the wider community and not those of the
individual holder of the premises licence.’
27 At para 5.114, there is a reference to the fact that it is not the role of the licensing authority to
determine guilt or innocence, but it is stated that:
‘At the conclusion of the review, it will be for the licensing authority to determine, on the
basis of the application for the review and any relevant representations made, what
action needs to be taken for the promotion of the licensing act objectives in respect of
the licence in question regardless of any subsequent judgment in the courts about the
behaviour of individuals.’
28 I now turn to a consideration of the various heads of challenge which Mr Quirke, on behalf of
the licensing authority, makes to the judgment and determination of the district judge in this case.
In the course of the discussion I may refer not just to the district judge's judgment but also, albeit
maybe briefly, to a statement filed by him in these proceedings. Taking grounds 1 and 4 of
challenge together, the main issue raised by those grounds is that the district judge misdirected
himself in considering that the function of the authority and his function as the appellate body was
not punitive but in effect was remedial. It is submitted that the approach of the district judge was
to confine his consideration to remedy of the cause of the breach of the licence provisions and of
the law.
29 At paras 4 and 5 of the judgment in the section headed, ‘Discussions', at 10 the district judge
said that:
‘The function of the local authority, and now this court, must be first to establish why the
four sales of the alcohol to girls A and B occurred on 10 March 2007. Secondly, to take
such steps, if any, under section 52 of the Act as are necessary to ensure that no further
sales occur thereby promoting the two licensing objectives principally engaged by this
case: namely, the prevention of crime and disorder, and the protection of children from
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harm. The step or steps taken must be the minimum intervention necessary to achieve
those aims. What is necessary is a question of value and judgment which will involve
the local authority or the court taking account of all the circumstances of the case.’
*372
30 In my judgment, the language of para 5 indicates clearly that the district judge was
considering solely the provisions of the Guidance which were not specific to reviews arising in
connection with crime. In my judgment, a proper reading and application of the guidance which
governs the approach that a licensing authority must take in discharging its duties requires,
where the circumstances render it applicable, the consideration of the paragraphs relating to
reviews in connection with crime. While it may be said that in reviews which do not engage a
requirement to consider the paragraphs giving guidance on the approach where there is activity
in connection with crime related to licensed premises, the general provisions which apply to all
reviews may result in the approach outlined in para 5 being the appropriate one to follow. Indeed,
para 5.110, which applies generally to the exercise by a licensing authority of its powers on
review, does state a requirement, so far as possible, on the authority to establish the cause or
causes of the concerns and that remedial action taken should be directed generally to these
causes and should always be no more than a necessary and proportionate response. That
observation, in my judgment, is directed to the overall approach to the exercise by the licensing
authority of its powers on a review. When considering reviews arising in connection with crime,
decisions of the licensing authority would have to be reasonable in all the circumstances and that
would necessarily engage a requirement to consider necessity and proportionality.
31 However, in my judgment the district judge failed to have regard to the requirement on a
licensing authority conducting a review on the grounds that the premises had been used for
criminal purposes to take steps with view to the promotion of licensing objectives in the interests
of the wider community. That is a requirement set out in para 5.113. For reasons given earlier,
and in particular by reason of the fact that para 5.115 clearly specifies criminal activity which may
arise in connection with the use of the licensed premises for the purchase and consumption of
alcohol by minors, that provision is engaged in this case.
32 Accordingly, in my judgment, the district judge misdirected himself by confining his
consideration of the case to the test which would be appropriate where no criminal activity was
concerned. Where criminal activity is applicable, as here, wider considerations come into play
and the furtherance of the licensing objective engaged includes the prevention of crime. In those
circumstances, deterrence, in my judgment, is an appropriate objective and one contemplated by
the guidance issued by the Secretary of State.
33 The district judge held that the provisions are not to be used and cannot be used for
punishment. That may strictly speaking be correct. However, in my judgment deterrence is an
appropriate consideration when the paragraphs specifically directed to dealing with reviews
where there has been activity in connection with crime are applicable. Therefore, when the
district judge confined himself, as in my judgment he did, to the considerations of remedying, and
adopted only the language of para 5.110 in his considerations, he erred in law. In my judgment,
that error is sufficient to undermine the basis of his decision. On those two grounds alone,
grounds 1 and 4 as I have outlined, I allow this application for judicial review. *373
34 However, I continue to consider under the various headings the other grounds raised. The
orders made by the district judge are challenged. He added to the existing conditions of the
licence six matters as to which I am told that five were already present but not properly
implemented. The sixth new provision was acceptable identification to establish the age of a
purchaser shall be a driving licence with photographs, passport or proof of age scheme card
recognised by or acceptable by the licensing authority. I am told these provisions were already in
place, but not properly implemented. No doubt those are perfectly sensible and appropriate
provisions to be included on a licence. However it is said that the action taken on appeal being
confined in effect to reiterating existing practice with a minimal addition was entirely inappropriate
to meet the situation where there have been sales of alcohol to 14-year-old girls. In effect this is a
perversity challenge to the decision of the district judge. Even if the approach of the district judge
had been correct, which in my judgment it was not, it may well be that the order he made was
perversely minimal to meet the circumstances and gravity of the case.
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35 Under the third general head of challenge, it is said that the district judge failed to pay proper
regard to the decision of the licensing authority. Whereas he directed himself in accordance with
the dictum of Lord Goddard in Joffe which he set out at 2, para 5 of his judgment, nonetheless, it
is said that he failed to pay regard to the initial decision of the licensing authority when coming to
his decision. Since in my judgment the district judge erred in other respects I determine this
judicial review challenge on other grounds.
36 It is finally said that the district judge erred in that he departed from the Guidance issued
under s 182 of the Licensing Act 2003 but failed, as he was obliged to do, to state that he was so
departing and failed to give reasons for so departing. The departure, it is said, is constituted by
the failure to give recognition and carry into effect the provisions of paras 5.113, 5.115 and 5.116.
37 Earlier in this judgment I set out the basis upon which licensing authorities must pay regard
and be governed by guidance issued. Plainly an appellate body must operate similar principles to
those applicable to the licensing authority. The guidance contains specific provisions as to the
approach to be adopted where criminal activity connected with licensed premises is concerned.
He failed to give reasons for a departure from applicable guidance. The district judge in reaching
his decision simply referred to the circumstances of the case and the fact that what is necessary
is a question of the valuation and judgment which will involve the local authority or the court
taking into account all the circumstances of the case, that is at 10 of his judgment, para 5. The
district judge in my judgment failed to identify why and in what respects he was departing from
the guidance. I find that the district judge erred in failing to give reasons for departing from the
applicable guidance.
38 Accordingly, for the reasons set out in this judgment I allow this application for judicial review
and find that the district judge erred in law in his approach to determining the appeal of the
licensees in this case. *374
Kerry Barker, Barrister
*375
No need for a declaration that the district judge erred in law in his approach to the appeal. No order
for costs.
(c) Jordans
© 2016 Sweet & Maxwell
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Neutral Citation Number: [2016] EWHC 1265 (Admin)
CO/345/2016
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
THE ADMINISTRATIVE COURT
Royal Courts of Justice
Strand
London WC2A 2LL
Thursday, 14 April 2016
B e f o r e:
MR JUSTICE JAY

Between:
EAST LINDSEY DISTRICT COUNCIL
Appellant
v
ABU HANIF
(TRADING AS ZARA'S RESTAURANT AND TAKEAWAY)
Respondent
Computer-Aided Transcript of the Stenograph Notes of
WordWave International Limited trading as DTI
165 Fleet Street London EC4A 2DY
Tel No: 020 7404 1400 Fax No: 020 7404 1424
(Official Shorthand Writers to the Court)
Mr P Kolvin QC & Mr D Dadds (instructed by David Dadds LLP) appeared on behalf of the
Appellant
The Respondent did not appear and was not represented
JUDGMENT
(Approved)
Crown copyright©

Page 33

1. MR JUSTICE JAY: This is an appeal by way of case stated from the decision of the
Lincoln Magistrates' Court, District Judge Veits, given on 23 June 2015, whereby he
allowed an appeal from the revocation of a premises licence by the licensing authority.
2. The appellant, the East Lindsey District Council, is the licensing authority. The
Magistrates' Court in the usual way is not a party to these proceedings. The respondent,
Mr Abu Hanif, trading as Zara's Restaurant and Takeaway, is the licence holder. He
through a licensing consultant has submitted correspondence making various limited
points, but indicating that he would not be taking any part in these proceedings.
3. The premises in question are Zara's Restaurant and Takeaway situated in North
Summercoates on the Lincolnshire coast. They are licensed to sell alcohol ancillary to
the supply of food. The restaurant is owned and managed by the licensee, Mr Hanif.
On 29 April 2014, the premises were the subject of a joint visit by the police and
immigration officers, and it was discovered that Mr Miah was working in the kitchen as
a chef. It was common ground that Mr Miah had no current entitlement to remain in the
UK, let alone to work. I was told that he arrived here illegally some years ago.
Furthermore, it was also accepted by the respondent that he (i) employed Mr Miah
without paperwork showing a right to work in the United Kingdom; (ii) paid Mr Miah
cash in hand; (iii) paid Mr Miah less than the minimum wage; (iv) did not keep or
maintain PAYE records; (v) purported to deduct tax from Mr Miah's salary; and (vi) did
not account to HMRC for the tax deducted.
4. The police then applied for a review of the respondent's licence under section 51 of the
Licensing Act 2003 and the matter came before the appellant's subcommittee on
30 June 2014. The subcommittee decided to revoke the respondent's licence. Its
reasons were as follows:
5. "The subcommittee were satisfied that Mr Hanif did not take the appropriate checks of
staff members having knowledge that there were problems previously at the other
premises with overstayers, and that he continued to allow staff to work at Zara's
restaurant without making appropriate checks.

6. The subcommittee were satisfied that Mr Hanif had not undertaken the relevant checks to
ensure the employee concerned was eligible to work in the United Kingdom. Instead of
not allowing employees to work if they had not provided the correct documentation he
allowed them to work and paid cash in hand. With all this in mind the subcommittee
were satisfied that Mr Hanif had knowingly employed person/s unlawfully in the
United Kingdom.
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7. The subcommittee considered the evidence by Mr Kheng on behalf of Mr Hanif and the
Home Office section 182 Guidance to Licensing Authorities. The subcommittee were of
the view that the premises licence should be revoked and that revocation was
an appropriate step with a view to promoting the crime prevention licensing objective."

8. The respondent then appealed to the Magistrates' Court. There was a hearing on
27 March 2015, and on 23 June the district judge decided to allow the respondent's
appeal. On 1 September 2015, the district judge determined the issue of costs and on
7 January 2016 he stated the case. The appeal to the district judge was de novo, but he
accepted that he could only allow the appeal if the subcommittee's decision was "wrong",
the burden being on the appellant before him to establish that.
9. Looking now at the stated case, the district judge noted that the respondent had received
a civil penalty for employing an illegal worker under section 15 of the Immigration,
Asylum and Nationality Act 2006. An immigration officer gave evidence to the effect
that although by virtue of section 21 a criminal offence was committed, such proceedings
were rarely brought. The district judge also noted that the police and the Council's
licensing officer were no longer saying that the respondent was a serial offender, but
a redacted report which was placed before the subcommittee still gave the impression that
he "was in a much worse position than he actually was". As for the failure to pay the
minimum wage, the district judge said this:
A. "In his evidence before me Mr Hanif accepted that he had not paid the minimum
wage and this in itself can be a criminal offence. I found that this was not the
main basis of the subcommittee's decision however and again there was no
evidence that he had been reported for that alleged offence. It would appear
from their reasons that the subcommittee used the evidence of paying cash in
hand as justification for the finding that he knowingly employed Mr Miah. The
prosecuting authority however appear to have taken a different view in offering
the civil penalty."

10. The district judge's core reasoning was that no crime had been committed. As he put it:
A. "It appeared to me that no crime had been committed as a result of the visit to the
premises in April of last year. A civil penalty had been imposed rather than
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prosecution for the section 21 offence and no other crime had been reported in
relation to not paying the minimum wage."

11. In the district judge's view, the crime prevention objective was not engaged.
12. The district judge also criticised the subcommittee for adopting an inconsistent approach
because in other similar cases only warnings were issued. Finally, he considered that the
subcommittee may have been influenced by comments in the police report, leading them
to believe that they were dealing with a serial offender.
13. At the conclusion of the stated case, the district judge posed two questions for my
determination. I will address these at the end of my judgment.
14. I was taken by Mr Philip Kolvin QC to various provisions of the Licensing Act 2003 as
amended. Under section 4(1)and(2) a licensing authority must carry out its licensing
functions with a view to promoting the licensing objectives, which include "the
prevention of crime and disorder". The provisions dealing with the review application
brought by the police are contained in sections 51 and 52. Under section 52(3), the
licensing authority (and on appeal the Magistrates' Court):
A. "... must, having regard to the application and any relevant representations, take
such of the steps mentioned in subsection (4) (if any) as it considers appropriate
for the promotion of the licensing objectives."

15. The epithet "appropriate" was introduced by amendment in 2011. Previously the test had
been stricter. In my judgment, it imports by necessary implication the concepts of
proportionality and relevance.
16. Mr Kolvin submitted that the district judge erred in a number of respects. First, he
wrongly held that, given that criminal proceedings were never brought, the crime
prevention objective (see section 4(2)) was not engaged. The statute is concerned with
the prevention rather than the fact of crime. Secondly, and in any event, the interested
party had committed criminal offences in relation to tax evasion, the employment of
an illegal worker, and employing an individual at remuneration below the minimum
wage. As for the employment of an illegal worker, Mr Kolvin accepted that this requires
knowledge on the part of the employer, and he also accepted that it is not altogether clear
whether the district judge found as a fact that the respondent possessed the requisite
knowledge. However, the core question is the promotion of the licensing objectives, not
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the fact of anterior criminal activity, and in this regard a deterrence approach is
appropriate.
17. Thirdly, Mr Kolvin submitted that there was no evidence of an inconsistent approach by
the subcommittee in giving warnings in some cases because all cases turn on their own
facts. Finally, Mr Kolvin submitted that there was no basis for the district judge's
conclusion that the subcommittee may have been influenced by a suggestion that the
respondent was a serial offender.
18. I accept Mr Kolvin's submissions. In my view the district judge clearly erred. The
question was not whether the respondent had been found guilty of criminal offences
before a relevant tribunal, but whether revocation of his licence was appropriate and
proportionate in the light of the salient licensing objectives, namely the prevention of
crime and disorder. This requires a much broader approach to the issue than the mere
identification of criminal convictions. It is in part retrospective, in as much as
antecedent facts will usually impact on the statutory question, but importantly the
prevention of crime and disorder requires a prospective consideration of what is
warranted in the public interest, having regard to the twin considerations of prevention
and deterrence. The district judge's erroneous analysis of the law precluded any proper
consideration of that issue. In any event, I agree with Mr Kolvin that criminal
convictions are not required.
19. To the extent that the analysis must be retrospective, the issue is whether, in the opinion
of the relevant court seized of the appeal, criminal offences have been committed. In the
instant case they clearly had been: in relation to tax evasion (see the common law offence
of cheating the Revenue and the offence of fraudulent evasion of tax contrary to
section 106A of the Taxes and Management Act 1970); and the employment of Mr Miah
at remuneration below the minimum wage (see section 31 of the National Minimum
Wage Act 1998). Moreover, given the evidence that Mr Miah never provided the
relevant paperwork, notwithstanding apparent requests, the obvious inference to be drawn
is that the respondent well knew that he could not, and that no tax code and National
Insurance number had been issued. The corollary inference in my judgment is that the
respondent well knew that Mr Miah could not provide the relevant paperwork because he
was here illegally.
20. I also accept Mr Kolvin's submission that each case must turn on its own facts. As
a matter of law, unless it could be said that some sort of estoppel or related abuse of
process arose in the light of warnings given in other cases, the alleged inconsistent
approach led nowhere. In my judgment, it could not be so said.
21. Finally, I agree with Mr Kolvin that there is nothing in the point that the subcommittee
could have been misled about the interested party being a serial offender. The point that
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the subcommittee was making was the fact that the respondent had worked at premises
where illegal workers were also employed meant that he should have been vigilant to the
issue.
22. Thus the answer to the district judge's two questions are as follows:
A. Q. "Was I correct to conclude that the crime prevention objective was not
engaged as no crimes had been proceeded with, the appellant only receiving
a civil penalty?"

B. No.

C. Q. "Was I correct in concluding that the respondent had been inconsistent in
similar decisions in not revoking the licence [sic]?"

D. No.

23. Having identified errors of law in the district judge's decision, the next issue which arises
is whether I should remit this case for determination in the light of my ruling or whether
I have sufficient material to decide the issue for myself. I should only adopt the latter
course if satisfied that the issue is so obvious that no useful purpose would be served by
remission. I am so satisfied. Having regard in particular to the twin requirements of
prevention and deterrence, there was in my judgment only one answer to this case. The
respondent exploited a vulnerable individual from his community by acting in plain,
albeit covert, breach of the criminal law. In my view his licence should be revoked.
Another way of putting the matter is that the district judge had no proper basis for
overturning the subcommittee's assessment of the merits.
24. It follows in my judgment that the only conclusion open to the district judge in the
present case was to uphold the revocation of the respondent's licence. This appeal must
be allowed and the respondent's licence must be revoked.
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25. MR KOLVIN: My Lord, I'm very grateful. Can I deal with the question of costs, both
here and below.
26. MR JUSTICE JAY: Yes.
27. MR KOLVIN: Should I start with here.
28. MR JUSTICE JAY: Yes.
29. MR KOLVIN: My Lord, we would ask for the costs before this court. I just want to
pray in aid four very brief points. The first is the result. The second is that the district
judge's approach was expressly urged on him by the respondent's legal team. Thirdly,
that the respondent was expressly urged to concede this appeal to stop costs running, he
was given that opportunity at pages 42 and 43 of the bundle. Fourthly, perhaps a little
bit tugging at the heart strings, but there's no reason why the Council Tax payers of East
Lindsey should bear the cost of establishing what has been established in this court. So
we would ask for the costs up here.
30. There is a schedule and the schedule has been served upon Mr Hanif by letter dated
16 March of 2016. I don't know whether the schedule has found its way to my Lord, if
not I can hand up a copy.
31. MR JUSTICE JAY: It has.
32. MR KOLVIN: It has. My Lord, I can see that VAT has been added on. It doesn't need
to be because of course the Council can retrieve the VAT, so my application is for
£16,185. I know there's not a lot of explanation around my fee, but it was taken on
a single fee for all work involved in relation to the case stated; advice, the skeleton
argument and attendance today, so it's one single -33. MR JUSTICE JAY: What about your junior's fees?
34. MR KOLVIN: My learned junior is also my instructing solicitor, he wears two hats.
35. MR JUSTICE JAY: I see.
36. MR KOLVIN: He has his own firm which is Dadds LLP, and he is also a member of the
bar, so although he has appeared as my junior, his fee is wrapped up in the solicitors' fees
set out in the schedule.
37. MR JUSTICE JAY: Okay. What about the costs below?
38. MR KOLVIN: My Lord, I'm just trying to ascertain what the position is.
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39. MR JUSTICE JAY: I thought there was no order for costs below.
40. MR KOLVIN: There was no order for costs below, that was on the basis that the appeal
had been allowed. The situation in relation to costs of licensing appeals are set out in
section 181 of the Act, which enables the court to make such order as it thinks fit.
Normally when appeals are dismissed there is no real question about it, costs follow the
event. When appeals are allowed, some further considerations come into play, which are
expressed by the Master of the Rolls in a case which you may have come across called
City of Bradford v Booth, which is the case where the Master of the Rolls said that local
authorities shouldn't be put off from trying to make honest and reasonable decisions in the
public interest. And so one has to take account additionally of the means of the parties
and their conduct in relation to the dispute, but in this case of course the appeal has now
been dismissed, and so we would say that the ordinary rule is that the costs should follow
the event, the appeal having failed. I'm just trying to ascertain whether schedules were
ever served below, in the light of the way the case came out. (Pause)
41. My Lord, I'm really sorry that we don't actually have the schedule here, apparently it was
£15,000. If you were minded to order costs below the options are either I suppose to
wait and we will have the thing emailed up, or to say, "Look, it was below, it's a little bit
more complex, they should be assessed if not agreed."
42. MR JUSTICE JAY: This is going to wipe him out, isn't it?
43. MR KOLVIN: Well he has already said, I have to say, I'm just telling you frankly what
I've been told this morning, that when the bundles and the schedules were served on him,
he had clearly read them, but he said, "If you win in the High Court and get costs against
me, then I'm just going to declare myself bankrupt." So there may well be a bit of
football(?) about this, but nonetheless it was his appeal, his team raised a point which in
retrospect was very surprising, and caused an awful lot of costs to be incurred.
44. MR JUSTICE JAY: Yes. Well I am going to assess the costs here in the round figure
of £15,000.
45. MR KOLVIN: Thank you.
46. MR JUSTICE JAY: If there was a schedule, which you tell me there was, below, it is
proportionate that I assess those costs rather than put you to the trouble of a detailed
assessment, so if you could have that emailed to my clerk in due course, I will assess the
costs below.
47. MR KOLVIN: Thank you, my Lord.
48. MR JUSTICE JAY: On the basis of that schedule.
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49. MR KOLVIN: We're not trying to be too ambitious, but we would like to see what we
can -50. MR JUSTICE JAY: I'll take a broad brush approach to that.
51. MR KOLVIN: Thank you.
52. My Lord, the only other thing to mention is that this isn't the only case which is kicking
around the east of England where licensing subcommittees are being urged to take no
action because there has been no prosecution in these immigration cases. Although
I appreciate that this is hardly stellar law making, it's an application of pretty well
established legal principles to the facts, I'm asking whether my Lord would be minded to
certify this so that we can adduce the authority in other cases, because it's a clear
statement of the law that there doesn't need to have been a prosecution. So with the
practice direction in mind, would my Lord be minded to -53. MR JUSTICE JAY: Just remind me of the practice direction.
54. MR KOLVIN: Yes, can I hand it up?
55. MR JUSTICE JAY: Yes. (Handed)
56. MR KOLVIN: If Mr Hanif had come I wouldn't need to make the application. It's
paragraph 6.1. The judgment has to clearly indicate that it purports to establish a new
principle or extends the present law and that has to take the form of an express statement
to that effect, and then 6.2 says what categories of judgment we're dealing with, which
include applications attended by one party only.
57. So that's the situation we're in. In reality these judgments get around anyway, because
we're dealing with administrative tribunals and not courts, but sometimes the point is
taken, "Ah yes, but the court didn't certify".
58. MR JUSTICE JAY: But where's the new principle I've established?
59. MR KOLVIN: My Lord, what you have said clearly, which hasn't been said before, by
dint of the fact that not many licensing cases reach the lofty heights of this building, is
that there does not need to have been a prosecution in order for the crime to have -60. MR JUSTICE JAY: Oh, I see. Well that's so obvious it almost goes without saying,
that's why it hasn't been said before.
61. MR KOLVIN: My Lord, it was obvious to everyone except the district judge, the
appellant and other licensees in the east of England.
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62. MR JUSTICE JAY: Okay.
63. In terms of the logistics, if you want a copy of the judgment, don't you have to pay for it?
64. MR KOLVIN: We may have to, and we would be obviously very pleased to do so.
65. MR JUSTICE JAY: Because I'm not sure that all judgments are, in the Administrative
Court, they're not all transcribed and published.
66. MR KOLVIN: That is correct, and I have no doubt that my client would be -- this isn't
a matter about the costs of the judgment.
67. MR JUSTICE JAY: No, fortunately it doesn't cost that much. But I will give the
certification. I have never been asked to do so before, I must confess.
68. MR KOLVIN: Yes.
69. MR JUSTICE JAY: Because these cases are referred to almost willy nilly, if they're
available on Lawtel or wherever.
70. MR KOLVIN: Yes, they are.
71. MR JUSTICE JAY: Then they're just provided.
72. MR KOLVIN: They get into the textbooks and they -73. MR JUSTICE JAY: No-one objects.
74. MR KOLVIN: Yes. It has happened once before, in relation to the meaning of the
Court of Appeal judgment in Hope and Glory, and Lindblom J, as he then was, was asked
repeatedly would he certify in relation to the meaning of Hope and Glory, which is
an important test, and he was pretty engaged in the practice direction. But since then
that judgment, there's always an argument in court about whether it can be cited or not.
The difference between licensing and some other fields of law is that very few cases
reach here, so when they do, the judgments of High Court judges are gold dust.
75. MR JUSTICE JAY: Yes, well I'm happy to make the certification.
76. MR KOLVIN: Thank you very much indeed.
77. MR JUSTICE JAY: We wouldn't want this point to be taken again successfully.
78. MR KOLVIN: No.
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79. MR JUSTICE JAY: Now as a matter of courtesy, is the judgment, once available, sent
to the district judge, or is it something that I should do informally?
80. MR KOLVIN: I don't know, my Lord, what the normal practice is. I don't think that
I have previously been on a legal team which has sent judgments, but we're very happy to
undertake to do so.
81. MR JUSTICE JAY: Yes, I think if you're going to get a copy, obviously you're going to
send it to the respondent -82. MR KOLVIN: Indeed.
83. MR JUSTICE JAY: -- so he can ingest it. I think you should send it to the district
judge, just saying that the judge directed that out of courtesy he should see it.
84. MR KOLVIN: We're very happy to do that. Thank you very much indeed.
85. MR JUSTICE JAY: Thank you very much.
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John Howell QC :
1.

This claim for judicial review is concerned with the circumstances in which a
summary review by a licensing authority of a premises licence that authorises the sale
of alcohol may be invoked and whether, and (if so) how, that authority must satisfy
itself that they exist.

2.

Under the Licensing Act 2003 (“the 2003 Act”), the chief officer of police for the area
in which the premises are located can apply to the relevant licensing authority for a
summary review of such a licence. The application must be supported by a certificate
given by a senior member of that police force stating that in his opinion “the premises
are associated with serious crime or serious disorder or both”. The summary review
has to be determined by the licensing authority within 28 days after the date on which
it receives the application. That authority also has the power to impose “interim steps”
pending the determination of that review, which include suspending the licence,
modifying its conditions or excluding the sale of alcohol.

3.

On behalf of the Claimant, Mr Jeremy Phillips contends that the mere occurrence of
serious crime or serious disorder at the licensed premises is insufficient to justify a
senior member of the police force giving the certificate that must support any
application for a summary review. For the premises to have become “associated with
serious crime or serious disorder”, there must be a pattern of such behaviour there that
would lead a reasonable person to associate the premises with serious crime or serious
disorder or both. Mr Phillips submits that the basis for such an association may be
found only in either (a) a series of such serious crimes or serious disorders or (b) a
single incident that provides evidence of such a pattern. Mr Phillips further contends
that, once an application for summary review has been made to the licensing
authority, that authority has to review whether the premises are associated with
serious disorder or serious crime and that it should not proceed with the summary
review if it is not satisfied, or if it considers that the senior member of police who
gave the certificate could not reasonably have been satisfied, that such an association
exists. Such are the “draconian” consequences of a summary review that the
precondition (which has to be satisfied before it may be invoked) should be strictly
construed and the licensing authority must satisfy itself that it has been met.

4.

In this case, so Mr Phillips submits, the opinion of the senior member of the relevant
police force was based on a single incident at the licensed premises and the facts
cannot be characterised on any basis as being of such a nature as to create in the mind
of any reasonable person the association of the premises with serious crime required
by the legislation. The certificate was accordingly invalid.

5.

Moreover, so he submits, the licensing authority should not have proceeded with the
summary review, and it should not have suspended the licence pending the
determination of the review (as it did), given the available information about the
alleged association. It could not reasonably have been satisfied that the premises were
associated with serious crime or serious disorder, or that the senior member of the
police force who gave the certificate could reasonably have been satisfied that they
were, and it made no such finding.
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FACTUAL BACKGROUND
6.

The Claimant, Mrs Sharanjeet Lalli, is the holder of a premises licence granted in
April 2010 the relevant licensing authority, the Council of the London Borough of
Newham (“the Council”) that authorises the sale of alcohol by retail at the William
the Conqueror Public House in Romford Road, Newham. She is also the designated
premises supervisor under that licence. Guidance issued to licensing authorities by the
Secretary of State under section 182 of the 2003 Act states that such a person is the
key person usually responsible for the day-to-day management of the premises
including the prevention of disorder.

7.

On July 27th 2014 a man was seriously injured at the pub. He suffered a large bleed on
the brain. He remained in a coma for a not inconsiderable period (at least until August
13th 2014).

8.

The Claimant’s husband, Mr Surjit Lalli, who was managing the pub at the time, has
been charged with assault occasioning actual bodily harm and a customer has been
charged with causing grievous bodily harm. It appears that both have pleaded not
guilty. It is necessary, therefore, to emphasise that what in fact those individuals may
or may not have done is not a matter that falls to be determined on this claim for
judicial review. What is significant in relation to this claim is what, on the basis of the
information then available, the chief officer and senior member of the metropolitan
police and the licensing authority respectively may have thought had occurred (not
unreasonably) when reaching any decision under the 2003 Act.

9.

During the previous four years in which the Claimant had held her licence, there had
been no serious crime or disorder at the premises.

10.

The police were only notified of the incident on July 28th 2014, the day after it
occurred, by a staff nurse at the hospital to which the injured man had been taken.

11.

On July 29th 2014, having viewed CCTV footage of the incident, a senior member of
the metropolitan police, Superintendent Nash, gave a certificate under section
53A(1)(b) of the 2003 Act stating that in his opinion the premises were associated
with serious crime.

12.

On the same day the Chief Officer of Police for the Metropolitan Police Area applied
under section 53A of that Act to the Council for a review of the Claimant’s premises
licence.

13.

From the information then available to the police, it appeared that the man, who had
been injured, had previously been barred from the pub but had been allowed to use it
again. He had arrived there at about 6 pm; he had been drinking since then; and had
taken a liking to a woman, who was with her brother and boyfriend. The man who
was injured had started to cause a disturbance. At about 10.30pm he was asked by Mr
Lalli to leave. It appeared that Mr Lalli had then got customers involved in ejecting
the man. Mr Lalli could be seen on CCTV kicking the man when on the ground inside
the pub in the buttocks and in the area of his head. Customers took the man out
through a side entrance to the public house. One of the men who had been with the
woman could then be seen throwing a punch that connected with the man’s head
knocking him over. A customer who came out of the pub afterwards saw the man
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lying on the ground and called an ambulance. It appeared to the police that no one
working at the pub had looked after the victim. Not merely had they failed to call the
ambulance, they had also failed to call the police or the licensing authority, thus
hindering the investigation of the incident. The police considered that there had been a
catastrophic failure in the management of the premises and that immediate suspension
of the premises licence was necessary to prevent further such incidents at the pub.
14.

Later that day, on July 29th 2014, a sub-committee of the Council’s licensing
committee considered whether it was necessary to take interim steps pending the
determination of the summary review. Having heard from PC Padda, who is the
licensing officer for the borough for the Metropolitan Police, the sub-committee
decided to suspend the Claimant’s licence with immediate effect until the
determination of the summary review. It thought that suspension was necessary for
the purpose of the prevention of crime and disorder in view of the incident that had
occurred at the premises. The letter communicating that decision to the Claimant
stated that the sub-committee would hold a hearing into any representations about
interim steps that it had imposed within 48 hours of receiving them.

15.

Representations were made on the Claimant’s behalf but, following a hearing on
August 6th 2014, the Sub-Committee decided to continue the suspension of the
Claimant’s premises licence. The sub-committee were concerned about the
seriousness of the incident; the failure by the Claimant, who had been upstairs at the
time, to investigate what had occurred downstairs and to contact the police; and her
absence from the premises as an active manager when the police had previously
visited them. The sub-committee had no confidence that she would run the premises
responsibly if any further incidents occurred.

16.

The sub-committee held further hearings on August 13th 2014 and August 26th 2014 to
reconsider the interim steps it had imposed. Having heard further representations, they
decided that it was appropriate for the promotion of the licensing objectives that the
suspension of the Claimant’s premises licence should remain in place. At the hearing
on August 13th 2014, the Sub-Committee found that, when the man had been knocked
down outside the pub, someone other than Mr Lalli had put the victim into a recovery
position and that Mr Lalli had tried twice, inappropriately, to pull the victim up by his
hands whilst he was on the ground and in the recovery position. It found that,
although the incident might have been one off, it was serious and one in respect of
which the Sub-Committee considered that it was proper to invoke the summary
procedure for review.

17.

On August 26th 2014, the Sub-Committee also determined the summary review. They
did so having themselves viewed CCTV footage of the incident. The Sub-Committee
decided that the Claimant’s premises licence should be revoked as, in their view, the
incident on July 27th 2014 “clearly demonstrated a catastrophic failure in the
management of the premises and is clearly not promoting the licensing objectives”.

18.

The Claimant has appealed against that decision to the Magistrates Court (as she had a
right to do) with the result that that decision does not have effect until her appeal is
disposed of. The appeal has been listed before the Thames Magistrates’ Court on
January 7th 2015. It has not been suggested that the interim step imposed, namely the
suspension of the Claimant’s premises licence, does not continue until that appeal has
been disposed of.
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THE STATUTORY BACKGROUND
(a) The requirement for a premises licence
19.

Under section 136 of the 2003 Act it is an offence to sell alcohol (or knowingly allow
it to be sold) by retail on or from any premises without an authorisation. Such an
authorisation can be given by a premises licence granted by a licensing authority
under Part 3 of that Act.

20.

A premises licence may also be required for the supply of alcohol by (or on behalf of)
a club to (or to the order of) one of its members; the provision of a regulated
entertainment or the provision of late night refreshment.

(b) The provisions governing a non-summary review of a premises licence
21.

The 2003 Act contains provisions enabling a responsible body (which includes the
relevant licensing authority itself and the chief officer of police for the area) or,
indeed, any other person to apply for a review by that authority of a premises licence1.
The licensing authority, however, may reject any ground on which the application is
made if it is satisfied that it is frivolous, vexatious or repetitious (unless it is made by
a responsible authority) or if it is not relevant to one or more of the licensing
objectives2.

22.

The licensing objectives are the prevention of crime and disorder; public safety; the
prevention of public nuisance and the protection of children from harm3.

23.

Having followed the prescribed procedure and having had regard to any relevant
representations, the authority must take such of the steps mentioned in section 52(4)
of the Act (if any) as it considers appropriate for the promotion of the licensing
objectives4. These steps are:
“(a) to modify the conditions of the licence;
(b) to exclude a licensable activity from the scope of the licence;
(c) to remove the designated premises supervisor;
(d) to suspend the licence for a period not exceeding three months;
(e) to revoke the licence”.

24.

The procedure prescribed for such a review involves a certain amount of unavoidable
delay. The application for the review must be advertised for a period of not less than
28 consecutive days (starting on the day after the application was given to the relevant
licensing authority) stating the period within which representations may be made to

1

See sections 13, 51 and 53 of the 2003 Act.
See section 51(4) of the 2003 Act.
3
See section 4(2) of the 2003 Act.
4
See section 52(3) of the 2003 Act.
2
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the authority5. The hearing of the review (of which not less than 10 working days
notice must be given) must take place within 20 working days beginning with the day
after the end of the period during which representations may be made6. Further, any
determination on such a review does not have effect until the end of the period given
for appealing against the decision to the magistrates’ court and, if the decision is
appealed, the appeal is disposed of7.
25.

The provisions for review also contain no provision for interim measures to be taken
in the public interest pending the determination of the review.

(c) The provisions governing a summary review
26.

The Violent Crime Reduction Act 2006 introduced a procedure for summary review
of one type of premises licence. Section 53A of the 2003 Act now provides that:
“(1) The chief officer of police of a police force for a police area may apply
under this section to the relevant licensing authority for a review of the
premises licence for any premises wholly or partly in that area if–
(a) the premises are licensed premises in relation to the sale of alcohol
by retail; and
(b) a senior member of that force has given a certificate that it is his
opinion that the premises are associated with serious crime or
serious disorder or both;
and that certificate must accompany the application.
(2) On receipt of such an application, the relevant licensing authority must–
(a) within 48 hours of the time of its receipt, consider under section 53B
whether it is necessary to take interim steps pending the
determination of a review of the premises licence; and
(b) within 28 days after the day of its receipt, review that licence in
accordance with section 53C and reach a determination on that
review.
(4) In this section–
‘senior member’, in relation to a police force, means a police officer who
is a member of that force and of or above the rank of superintendent;
and
‘serious crime’ has the same meaning as in the Regulation of
Investigatory Powers Act 2000 (c. 23) (see section 81(2) and (3) of that
Act).”

5

Regulations 38(2)(b) and 39 of the Licensing Act (2003) (Premises licences and club
premises certificates) Regulations 2005.
6
Regulations 5 and 6 of, and Schedule 1, to the Licensing (Hearings) Regulations 2005.
7
See sections 52(11) and 181 of the 2003 Act.

Page 49

27.

There is no definition of serious disorder for this purpose. Serious crime, as thus
defined, is crime that satisfies the test either
“(a) that the offence or one of the offences that is or would be constituted by
the conduct is an offence for which a person who has attained the age of
twenty-one and has no previous convictions could reasonably be
expected to be sentenced to imprisonment for a term of three years or
more; [or]
(b)

that the conduct involves the use of violence results in substantial
financial gain or is conduct by a large number of persons in pursuit of a
common purpose.”

Any crime constituted by conduct that involves the use of violence is thus “serious
crime” for the purpose of these provisions.
28.

The application for a review of the premises licence under section 53A must be made
by the chief officer of police in the form and contain the information set out in
Schedule 8A to the Licensing Act 2003 (Premises licenses and club premises
certificates) Regulations 20058. The prescribed form contains a box for providing
details of the association of the premises with serious crime, serious disorder or both.
There is, however, no prescribed form for the certificate to be given by the senior
member of the relevant police force.

29.

Within 48 hours of receiving the application for a summary review, the licensing
authority must give notice of the review to the licence holder and each responsible
authority providing them with a copy of the application and certificate accompanying
it9. Within the same period it must also consider whether it is necessary to take
interim steps pending its determination of the review under section 53B10. Section
53B provides (inter alia) that:
“(2) The consideration may take place without the holder of the premises
licence having been given an opportunity to make representations to
the relevant licensing authority.
(3) The interim steps the relevant licensing authority must consider taking
are–
(a) the modification of the conditions of the premises licence;
(b) the exclusion of the sale of alcohol by retail from the scope of the
licence;
(c) the removal of the designated premises supervisor from the licence;

8

See regulation 16A of the Licensing Act 2003 (Premises licenses and club premises
certificates) Regulations 2005.
9
See regulation 36A of the Licensing Act 2003 (Premises licenses and club premises
certificates) Regulations 2005.
10
See section 53A(2)(a) of the 2003 Act.
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(d) the suspension of the licence.
(4) For the purposes of subsection (3)(a) the conditions of a premises licence
are modified if any of them is altered or omitted or any new condition is
added.
(5) Where on its consideration of whether to take interim steps the relevant
licensing authority does take one or more such steps–
(a) its decision takes effect immediately or as soon after that as that
authority directs; but
(b) it must give immediate notice of its decision and of its reasons for
making it to–
(i) the holder of the premises licence; and
(ii) the chief officer of police for the police area in which the
premises are situated (or for each police area in which they are
partly situated).
(6) If the holder of the premises licence makes, and does not withdraw,
representations against any interim steps taken by the relevant licensing
authority, the authority must, within 48 hours of the time of its receipt of
the representations, hold a hearing to consider those representations.
(7) The relevant licensing authority must give advance notice of the hearing
to–
(a) the holder of the premises licence;
(b) the chief officer of police for the police area in which the premises
are situated (or for each police area in which they are partly
situated).
(8) At the hearing, the relevant licensing authority must–
(a) consider whether the interim steps are appropriate for the
promotion of the licensing objectives; and
(b) determine whether to withdraw or modify the steps taken.
(9) In considering those matters the relevant licensing authority must have
regard to–
(a) the certificate that accompanied the application;
(b) any representations made by the chief officer of police for the
police area in which the premises are situated (or for each police
area in which they are partly situated); and
(c) any representations made by the holder of the premises licence.
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(10) In computing the period of 48 hours mentioned in subsection (6) time
that is not on a working day is to be disregarded.”
30.

It may be noted that it is initially for the licensing authority to consider whether it is
necessary to take interim steps pending the determination of the review. It must do so
with a view to promoting the licensing objectives11. Subsequently it must decide after
a hearing in the light of any representations received whether the interim steps are
appropriate for the promotion of the licensing objectives12.

31.

The licensing authority must also advertise the application for a summary review for a
period of no less than seven consecutive days (starting on the day after the application
was received) stating that representations may be made in a period between the date
of the first working day after the notice was published and the ninth subsequent
working day13. Notice of the hearing to consider the application for review and any
relevant representations has to be given no later than 5 working days before the day of
the hearing.

32.

Section 53C provides (inter alia) that:
“(2) The relevant licensing authority must–
(a) hold a hearing to consider the application for the review and any relevant
representations;
(b) take such steps mentioned in subsection (3) (if any) as it considers
appropriate for the promotion of the licensing objectives; and
(c) secure that, from the coming into effect of the decision made on the
determination of the review, any interim steps having effect pending that
determination cease to have effect (except so far as they are comprised in
steps taken in accordance with paragraph (b)).
(3) Those steps are–
(a) the modification of the conditions of the premises licence,
(b) the exclusion of a licensable activity from the scope of the licence,
(c) the removal of the designated premises supervisor from the licence,
(d) the suspension of the licence for a period not exceeding three months, or
(e) the revocation of the licence.”

33.

The same rules apply to the hearing of the summary review itself as apply in a nonsummary review, save that the licensing authority may consider representations which
do not relate to the crime prevention objective (which it may not do normally when

11

See section 4(1) of the 2003 Act.
See section 53B(8)(a) of the 2003 Act.
13
See regulations 38(2)(a), 39 and 39A of the Licensing Act 2003 (Premises licenses and
club premises certificates) Regulations 2005.
12
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considering a notice by a chief officer of police in certain other cases)14. However, the
authority may not exercise its powers to extend time and to adjourn the hearing if that
would result in it failing to determine the review within 28 days of its receipt of the
application and its decision on the summary review must be made at the conclusion of
the hearing15. But, as in the case of a non-summary review, a decision on a summary
review does not have effect until the end of the period given for appealing against the
decision to the magistrates’ court, or if the decision is appealed against, the time the
appeal is disposed of16.
34.

It will be seen, therefore, that the main differences between a summary review and a
non-summary review of a premises licence are (i) that a summary review must be
completed within a much shorter timescale and (ii) that the licensing authority may
impose with potentially immediate effect such interim steps as it considers necessary
with a view to promoting the licensing objectives, and may maintain them where
appropriate for that purpose, pending determination of the summary review which it
cannot do in the case of other reviews.

THE HOME OFFICE’S NON-STATUTORY GUIDANCE
35.

The Home Office issued non-statutory guidance in 2012, “Section 53A Licensing Act
2003 Summary Review Guidance”, on which Mr Phillips seeks to rely. It states (inter
alia) that:
“2.4 In deciding whether to sign a certificate, the senior officer will want to
consider the following (as applicable):
 The track record of the licensed premises concerned and whether the police
have previously had cause to give advice about serious criminal or disorderly
conduct (or the likelihood of such conduct) attributable to activities taking
place on the premises – it is not expected that this power will be used as a
first response to a problem.
 The nature of the likely crime and/or disorder – is the potential incident
sufficiently serious to warrant using this power?
 Should an alternative power be deployed? Is the incident sufficiently
serious to warrant use of the powers in sections 161 to 165 of the 2003 Act to
close the premises? Or could the police trigger a standard licence review to
address the problem? Alternatively, could expedited reviews be used in
conjunction with other powers (for example, modifying licence conditions
following the use of a closure power).
 What added value will use of the expedited process bring? How would any
interim steps that the licensing authority might take effectively address the
problem?

14

See regulations 2(4) and 19(b) of the Licensing Act 2003 (Hearings) Regulations 2005.
See regulations 11, 12, 13(c) and 26(1)(ab) of the Licensing Act 2003 (Hearings)
Regulations 2005.
16
See section 53C(12) and 181 of the 2003 Act.
15
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2.5 It is recommended that these points are addressed in the chief officer’s
application to the licensing authority. In particular, it is important to explain why
other powers or actions are not considered to be appropriate. It is up to the police
to decide whether to include this information in the certificate or in section 4 of
the application for summary review. The police will also have an opportunity
later to make representations in relation to the full review.”
36.

The guidance also indicates that an “intended use” of the power of summary review
includes tackling the use of dangerous weapons and the violence they fuel. It also
contains a sample certificate that contains a section headed “I am giving this
certificate because I am of the opinion that other procedures under the Licensing Act
are inappropriate in this case because” and a note providing examples of such reasons,
namely “the degree of seriousness of the crime and/or disorder, the past history of
compliance in relation to the premises concerned”.

CONSIDERATION
37.

As I have already explained, Mr Phillips contended, on behalf of the Claimant, that
the mere occurrence of serious crime or serious disorder at the licensed premises is
insufficient to justify a senior member of the relevant police force giving the
certificate that must support any application for a summary review. Had that been
Parliament’s intention, it could have provided that a certificate could be given if
serious crime or serious order had occurred on the licensed premises, something
which would have been a simple matter of fact not requiring an expression of any
opinion by a senior member of the police force. But it had not done so.

38.

For the premises to be “associated with serious crime or serious disorder”, so Mr
Phillips submitted, there must be a pattern of such behaviour there that would lead a
reasonable person to associate the premises with serious crime or serious disorder or
both. He submitted that the basis for such an association may be found only in either
(a) a series of serious crimes or serious disorders or (b) a single incident that provides
evidence of such a pattern. That represented a modification to the position Mr Phillips
had adopted in his skeleton argument. There he had accepted that a single crime could
be so serious that it could lead to such an association.

39.

In support of the Claimant’s case Mr Phillips submitted that, given what he described
as the “draconian” and “extra-judicial power” to impose interim steps given to a local
authority with a “complete and unusual” absence of any right of appeal, it would be
expected that Parliament would have looked, not simply for evidence of a “one-off”
incident before a summary review could be instigated and such steps imposed, but
rather for an assurance from the police that it related to “a broader association of the
premises” with serious crime or serious disorder. Any other approach, so he asserted,
would be disproportionate and it would expose every alcohol-licensed premises, of
which there are more than 170,000, unjustifiably to the risk of “summary and
prolonged closure” should they “fall victim to a ‘one-off’ incident”.

40.

Such are the “draconian” consequences of a summary review, so Mr Phillips
submitted that the precondition (which has to be satisfied before it may be invoked)
should be strictly construed and the licensing authority should satisfy itself that it has
been met. Thus he further contended that, once an application for summary review
has been made to the licensing authority, that authority has to review whether the
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premises are associated with serious disorder or serious crime and that it should not
proceed with the summary review if it is not satisfied, or if it considers that the senior
member of police who gave the certificate could not reasonably have been satisfied,
that such an association exists. Initially he submitted (reflecting the grounds on which
this claim was made) that the authority should form its own view on such information
as was available to it. But eventually he submitted that the authority should merely
determine whether the information available to the senior member of the police force
who gave the certificate was such that that officer could reasonably have formed the
opinion that the licensed premises were associated with serious crime or serious
disorder or both.
(a) The general approach to be adopted to the construction of the relevant provisions
41.

17

In my judgment a summary review is not a “draconian” power.
i)

A summary review involves the determination of the civil rights of the
licensee. But the fact that it must be completed more quickly than a nonsummary review, within 28 days of receipt of the application for it, does not
mean that the procedure governing the review itself is unfair or that the
provisions are incompatible with article 6 of the Convention for the Protection
of Human Rights and Fundamental Freedoms. They plainly are not.

ii)

It is, of course, the case that, having received an application for a summary
review, a licensing authority is required to consider, and it has the power to
impose and maintain, “interim steps” pending the determination of that review
and that no compensation is payable for any loss that anyone adversely
affected by such interim steps may suffer in the event that less restrictive or no
measures affecting that person are imposed when the summary review is
determined (whether by the licensing authority itself or by a magistrates’ court
on appeal). However, the legislation provides both procedural and substantive
safeguards. (a) The decision whether any “interim steps” should be imposed
does not lie with the police: it is vested in the licensing authority for the area.
(b) Although that authority may act urgently without first hearing from others,
it must hold a prompt hearing into any representations made in respect of
them. (c) Moreover any “interim steps” may only be ordered by a relevant
licensing authority when “necessary” with a view to promoting the licensing
objectives and they may only be maintained if “appropriate” for those
purposes. Thus “interim steps” may not be imposed as a penalty or sanction
(whether “draconian” or otherwise) for anything that may have occurred in
connection with the licensed premises. They are measures to be imposed only
for preventive purposes when required in the public interest.

iii)

Further, although the interim steps and the outcome of the review may involve
an interference with the peaceful enjoyment of a licensee’s possessions for the
purpose of article 1 of the First Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms17, the provisions governing them
are plainly not incompatible with the licensee’s rights under that article: they
enable a fair balance to be preserved, subject to appropriate safeguards
(including judicial review), between the public interest in the proper regulation

See eg Tre Traktorer v Sweden (1989) 13 EHRR 309.
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of licensed premises and the licensee’s interests. Indeed, anyone (such as the
Claimant in this case) granted a premises licence after October 1st 2007 (when
the provisions for summary review came into effect) has only obtained such a
licence under a regime providing for such a review, including provision for the
imposition of “interim steps” pending its determination.
42.

In my judgment, therefore, the relevant provisions are not penal, much less
“draconian”. They each fall to be construed so as to ascertain the intention of
Parliament as expressed in the language it used, in the context in which the provision
appears, having regard to the purpose for which it was enacted. The general context in
which each appears is that of a scheme to enable a premises licence that authorises the
sale of alcohol to be reviewed swiftly in the public interest when it appears that those
premises are associated with serious crime or serious disorder or both and to enable
interim steps to be imposed and maintained pending the determination of that review
with a view to promoting the licensing objectives.

(b) When a certificate may be given and the validity of the certificate given in this case
43.

When considering the proper construction of section 53A(1) of the 2003 Act, it is
important in my judgment to distinguish two matters: (i) the certificate given by a
senior member of the relevant police force and (ii) the decision by the chief officer of
that police force to apply for a summary review of the premises licence.

44.

The certificate, which the senior member of the relevant police force is required to
give, is one stating that in his opinion the premises are associated with serious crime
or serious disorder or both. That certificate does not have to state, nor does the section
require that officer to have formed the view, that an application to the relevant
licensing authority should be made under that section for a summary review of the
premises licence. Whether such an application should be made involves the exercise
of a discretion vested by that section instead in the chief officer of that police force.
Whether that discretion should be exercised may depend, for example, on the nature
of the association which the premises may have with serious crime or serious
disorder; whether the chief officer of police considers that the licensing authority
should be able to consider taking interim steps pending the determination of any
review and his view of the need for, or desirability of, any review of the licence to be
completed expeditiously. But the question whether to make such an application is
different from whether the licensed premises are associated with serious crime or
serious disorder or both.

45.

The different functions vested by Parliament in a senior member and the chief officer
of the relevant police force respectively, however, are obfuscated in the non-statutory
guidance issued by the Home Office. Somewhat confusingly the sample certificate
provided in that guidance invites the senior member of the police force giving the
certificate to state that he or she is giving it because he or she is of the opinion that
other procedures under the 2003 Act are “inappropriate”, rather than providing the
reasons why he or she holds the opinion that the licensed premises are associated with
serious crime or serious disorder. Similarly paragraph [2.4] of that guidance invites
the senior member to consider a number of matters in deciding whether or not to sign
a certificate that are directed at whether or not an application for a summary review
should be made (which is a matter for the chief officer of the relevant police force).
Paragraph [2.5] recommends that these points are also addressed in the chief officer’s
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application for summary review, although the prescribed form for that only requires
the chief officer to give details of the association of the premises with serious crime,
serious disorder or both (the existence of which is a matter for the senior member of
the force giving the certificate) rather than the reasons why, given any such
association, the chief officer is making the application for summary review. But, in
any event, there is no advice provided in the non-statutory guidance on what may
constitute an association between licensed premises and serious crime or serious
disorder. I have, therefore, derived no real assistance on that question from its
contents.
46.

For one thing to be “associated with” another requires a relationship to exist between
them, but the type of relationship that may be relevant will depend on what those
things are and the context in which that phrase appears. In my judgment, for licensed
premises to be associated with serious crime or serious disorder (in the context of
section 53A of the 2003 Act), there must be a connection or link between them that
could be relevant to the regulation of such premises.

47.

The mere fact serious crime or serious disorder occurs in, or close to, the licensed
premises, therefore, does not necessarily mean in this context that such disorder or
crime has any relevant connection or link with those premises. For example, disorder
that has begun elsewhere and has nothing to do with premises, their management or
customers might be continued in the road outside the licensed premises or might spill
over into the premises’ car park. The fact that the disorder has come to the licensed
premises may have nothing to do with them. In such a case the disorder would have
no connection or link with the licensed premises other than its accidental geographical
propinquity to them. That could not constitute a relevant association between the
licensed premises and the disorder for the purpose of regulating such premises.

48.

The nature of a relevant connection or link between the licensed premises and serious
crime or serious disorder, however, may take various forms. It might involve a
connection or link, for example, between the management of the premises or the
activities of its customers or staff on the one hand and serious crime or serious
disorder on the other. Given the inevitably wide and potentially unpredictable variety
of circumstances in which serious crime or serious disorder may occur that may have
some relevant connection or link to the licensed premises, Parliament has decided not
to define or to limit the nature of the association with serious crime or serious disorder
which the licensed premises must have. Parliament has decided instead to leave it to
the opinion of a senior member of the local police force to determine whether the
premises are associated with such matters.

49.

Mr Phillips does not contend that there is any legal rule that the opinion of the senior
member of the relevant police force giving the certificate cannot be based on a single
incident. In my judgment that concession was rightly made. There is nothing in
section 53A(1) that supports such a contention. Moreover, if correct, that contention
would require what constitutes a single incident to be defined. A series of serious
crimes might be committed which might or might not be classified as forming part of
a single incident. In this case, for example, more than one serious crime may have
taken place: one inside and one outside the pub. That might be classified as involving
two incidents or merely as one continuing incident. But such a classification would
not of itself cast any light on whether the premises were associated with serious
crime.
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50.

Mr Phillips did contend, however, that, if the existence of an association was based on
a single incident, that incident had to provide evidence of a pattern of behaviour that
would lead a reasonable person to associate the premises with serious crime or serious
disorder or both. The person in whose opinion the association must exist is the senior
member of the police force who gives the certificate. No doubt, if he or she gives a
certificate, that officer’s opinion should be one that a reasonable person in his position
could have formed. But in my judgment there is no legal requirement that that officer
must be satisfied the licensed premises have been associated with any “pattern” of
serious crime or serious disorder.

51.

There is no reason why serious disorder may not be associated with licensed premises
even if that disorder does not indicate that the licensed premises have been associated
with any serious disorder before. Licensed premises may be associated with serious
disorder, for example, if such disorder by its drunken customers occurs on the
premises when it should not have done had the premises been managed properly.
Such an association of the premises with the disorder is one plainly relevant to the
regulation of such premises.

52.

There would appear to be no good reason why a summary review can be invoked if
the licensed premises are associated with serious disorder on one occasion but not if
they are associated with a single serious crime. True it is that the relevant provision
does not refer to the premises being associated “with a serious crime”. But in my
judgment little weight can be placed on the absence of the indefinite article. Licensed
premises may be associated with serious crime if, for example, the licensee, a member
of staff or customer engages in such conduct on the premises. Such an association is
one relevant to the regulation of such premises. Moreover to require that the licensed
premises must be associated with more than one serious crime, or that it must be
possible to infer the likely occurrence of other serious crimes previously from one that
has been detected, before a certificate can be given would frustrate the purpose for
which summary review exists. The purpose of a summary review is to enable swift
action to be taken with a view to promoting the licensing objectives. The need for
such action may be revealed by the association that the licensed premises have with
one serious crime without more, for example, if a licensee or designated premises
supervisor gets drunk and violently assaults a customer.

53.

In my judgment, therefore, there is no legal requirement that that officer must be
satisfied the licensed premises have been associated with any “pattern” of serious
crime or serious disorder. There is no requirement that the premises are persistently
associated, or that they have been repeatedly associated or associated more than once,
with serious crime or serious disorder.

54.

In his skeleton argument Mr Phillips had submitted that, in the case of a single
incident involving serious crime, that crime would have to be so serious that it could
lead to such an association. In that respect he submitted that the association could be
created by the use of firearms or the apprehension of a number of individuals dealing
in Class A drugs. I do not accept, however, that licensed premises can only be
associated with a crime that is a serious crime if that crime is in some respect more
serious than is required for it to be a serious crime. In my judgment it is sufficient that
it is one that is classified as serious by Parliament for the purpose of this provision.
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55.

The certificate stating that in the opinion of the senior member of the relevant police
force licensed premises are associated with serious crime or serious disorder or both
can no doubt be made the subject of a claim for judicial review at least in principle if,
for example, that opinion is one that no reasonable senior police officer could hold in
the circumstances or it could be shown that the officer was biased.

56.

In considering whether any certificate was one that no reasonable person could have
given, however, it must be borne in mind that the circumstances may be such that the
chief officer of police considers that urgent action is required and the senior member
of the force may have only incomplete information about what may have occurred
when asked to give a certificate.

57.

Moreover, in my judgment no stringent standard of review of the certificate is called
for. The certificate of itself merely permits an application for summary review to be
made if the chief officer of the police force so decides. If such an application is made,
the decisions whether or not any interim steps are necessary with a view to promoting
the licensing objectives and whether they should be maintained are vested in the
relevant licensing authority. Such decisions are to be taken, subject to appropriate
procedural safeguards, on the basis of all the information then available to that
authority. Further the determination of the review will be made by the licensing
authority and may be made the subject of an appeal to the magistrates’ court. While
the requirement of a certificate is significant, something underlined by the
requirement that it must be given by a senior member of the relevant police force, all
the circumstances, including any association that the licensed premises may have with
serious crime and disorder, can be examined fairly on the merits when the application
for summary review is under consideration.

58.

In my judgment it is plain in any event, however, that, in this case, Superintendent
Nash was entitled to give the certificate that he did under section 53A(1)(b) stating
that in his opinion the premises were associated with serious crime. Such a crime
includes one that involves the use of violence. It appeared that the man seriously (and
potentially fatally) injured on July 27th 2014 had been kicked in the buttocks and in
the area of his head by the Claimant’s husband who was managing the pub at the time
and that he had been punched on the head by a customer when being forcibly
removed from premises by customers in it. The incident involved at least two
apparent assaults and, in Superintendent Nash’s opinion, there was “clear evidence of
improper management” associated with those assaults and their aftermath.

59.

I have already summarised in paragraph [13] above what was stated in the application
for the summary review in this case about the circumstances as they appeared to the
police. The conclusion was that there had been a catastrophic failure in the
management of the premises and that suspension of the licence was required to
prevent further such incidents. In those circumstances it could not have been
suggested that the absence of any previous history of serious crime or disorder at the
licensed premises made the decision to invoke the summary procedure irrational.
Indeed the Claimant has not impugned the decision of the Chief Officer of
Metropolitan Police to apply for a summary review of her premises licence. But it
would be perverse if circumstances (such as those in this case) in which an application
for a summary review can be justified are not ones in which a certificate can be given
that would enable such an application to be made.
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(c) The functions of the licensing authority with respect to any certificate given
60.

Mr Phillips further contended that, once an application for summary review has been
made to the licensing authority, that authority has to review the basis on which the
senior member of the relevant police force formed his or her opinion about the
association which the licensed premises have with serious crime or serious disorder
and that the authority should not proceed with the summary review if it is not satisfied
that such an association exists. Initially he submitted (reflecting the grounds on which
this claim was made) that the authority should form its own view on such information
as is available to it. But, eventually, he submitted that the authority should merely
determine whether the information available to the officer when giving the certificate
was such that that officer could reasonably have formed the opinion that the licensed
premises were associated with serious crime, serious disorder or both.

61.

When considering interim steps and when determining the summary review itself, the
licensing authority will need to have regard to the certificate that accompanied the
application as well as any representations made by the chief officer of police and by
the licence holder or others. But in doing so, it is not considering an appeal against the
certificate. Indeed the senior member of the police force giving the certificate is not a
party to the summary review. The purpose for which Parliament intended the
licensing authority to have regard to the certificate (together with other matters) when
considering interim steps is to assist it in determining whether such steps are
necessary, and whether subsequently their maintenance is appropriate, for the
promotion of the licensing objectives, as section 53B(8) and (9)(a) of the 2003 Act
(which I have set out in paragraph [29] above) make plain.

62.

In my judgment the licensing authority is obliged to conduct the summary review
even if it considers that the information available to the officer when he gave the
certificate did not establish that the premises were associated with serious crime or
serious disorder.

63.

The fact (if it be the case) that the licensing authority does not itself consider that any
reasons provided for giving the certificate establish that there is an association
between the licensed premises and serious crime or serious disorder is not of itself
necessarily decisive for any decision about interim steps or for the determination of
the summary review itself. The licensing authority may consider interim steps are
necessary or appropriate for the prevention of crime and disorder (which is one of the
licensing objectives) given further information provided, or representations made, by
the chief officer of police or, when determining the summary review, by others.
Moreover, even if the senior officer of police or the chief officer of police
subsequently change their opinions about the association of the licensed premises
with serious crime or serious disorder or about the desirability of holding a summary
review, the licensing authority remains under a statutory duty to determine that review
within 28 days of the receipt of the application. When doing so, as explained above,
the authority may consider representations that do not relate to the crime prevention
objective (as well, of course as those which do) and, as section 53C(2)(b) of the 2003
Act states, the authority must then take any steps as it considers appropriate for the
promotion of the licensing objectives, not merely the crime prevention objective.

64.

Mr Phillips’s final position was in effect that the licensing authority should merely
review the certificate given by the senior officer of police on the same basis as this
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court would on a claim for judicial review and not proceed with the summary review
if it considered that the certificate given was invalid.
65.

This contention sits very uneasily with the acceptance in the Claimant’s grounds
which Mr Phillips settled and in his own skeleton argument that, in the light of the
decision in R (Byrne) v Commissioner of Police of the Metropolis [2010] EWHC
3656 (Admin), challenges to validity of the certificate may only be made by way of a
claim for judicial review.

66.

The issue in Byrne was whether the magistrates’ court (or the Crown Court on an
appeal from that court) was entitled, when considering an application for a closure
order under the Anti-Social Behaviour Act 2003, to consider whether a closure notice
served by a constable (that was a precondition for, and triggered, the application for
the closure order) had not been lawfully authorised by a police superintendent. The
provisions in question were concerned with premises whose use was associated with
significant and persistent disorder or persistent serious nuisance to members of the
public. Any person other than the owner or an individual who habitually resided in the
premises was prohibited from entering them by the closure notice for a limited period
whilst an application for a closure order also made by a constable (which had to be
made once the closure notice was served) was being considered. The application for
the closure order had to be heard by the magistrates’ court within 48 hours after the
closure notice was served. The hearing could only be adjourned on identified grounds
for no more than 14 days. Any closure order, which the court had a discretion to make
only if satisfied inter alia that it was necessary to prevent the occurrence of such
disorder or nuisance, would continue the prohibition for a specified period.

67.

Moses LJ found that it was not open to the magistrates’ court (and by extension the
Crown Court on appeal) to consider whether the authorisation of the closure notice
was unlawful on traditional public law grounds (in that case on the ground that the
police superintendent had failed to have regard to Home Office guidance). Moses LJ
considered that the court was entitled not to “become involved in a prior judicial
review analysis” since the claimant was not resisting a criminal charge but was simply
challenging the legality of that without which an application to the court for a closure
order could not have been made, something which he could have done on a claim for
judicial review: see ibid at [17]-[19]. A further ground on which Moses LJ reached his
decision was that, in his view, following the analysis in R v Wicks [1998] AC 92, the
statutory scheme was such that, for the court to have jurisdiction, it only required an
act by a relevant officer (the authorisation of the closure notice) which appeared
formally valid and had not been quashed on judicial review, since the effect of that act
was merely to trigger the application to another body (the court) for it to exercise its
discretion whether to make the closure order: see ibid at [20]-[21].

68.

In my judgment the relevant question, in accordance with the principles stated by
Lord Hoffmann in R v Wicks supra at p119, is whether the “certificate” (that must
accompany the application under section 53A(1) of the 2003 Act) must be one that is
not liable to be quashed or whether it is sufficient to give the licensing authority
jurisdiction that it is one that has not in fact been quashed. The answer to that question
is not necessarily provided by the decision in Byrne (which was concerned with the
construction of the Anti-Social Behaviour Act 2003) since it depends on the
construction of the 2003 Act.
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69.

There is, of course, a strong presumption that individuals affected by legal measures
promulgated by executive public bodies should have a fair opportunity to challenge
those measures and to vindicate their rights in court proceedings: eg per Lord Irvine
LC Boddington v British Transport Police [1999] 2 AC 143 at p161. But that
presumption is not directly engaged by the certificate given for the purpose of section
53A(1) of the 2003 Act. That certificate is one element within a scheme designed (as
in Byrne) to permit preventive action to be taken swiftly in the public interest. The
certificate itself creates no offence or obligation. Of itself it has no immediate effect
on the rights of the licence holder or others. The certificate is merely something that
has to be provided to enable an application to be made by the chief officer of police to
another body. That application (unlike the closure notice in Byrne) itself imposes no
restriction on the use of the licensed premises. It is that other body, in this case the
licensing authority, which has the discretion to determine what steps may be
necessary for the promotion of the licensing objectives that may affect the rights of
others.

70.

In my judgment Parliament intended that the licensing authority should be entitled to
treat an application for a summary review made by the chief officer of police as valid
if it is accompanied by a certificate that apparently meets the requirements of section
53A(1) and has not been quashed. It is not obliged to consider whether or not it is
liable to be quashed.

71.

The statutory provisions describing the substantive functions of the licensing authority
on receipt of the application for a summary review are focused solely on what may be
necessary or appropriate for the promotion of the licensing objectives. There are other
features of the statutory scheme that also indicate that Parliament did not intend the
licensing authority to be diverted from that task into reviewing the legality of any
ostensibly valid certificate if it is impugned. The first is that what Parliament has
required the senior member of the police force to provide (which must accompany the
application made by the chief officer of police) is simply a certificate stating his
opinion. That is a document whose contents can be checked to ascertain their
compliance with the statutory requirement merely by reading it. Secondly, had
Parliament intended the licensing authority to review whether the senior member of
the police force could have rationally formed the opinion which that officer has
certified on the basis of the information available to him or her when the certificate
was given, it might have been expected to make provision (which it did not do) (a)
requiring that officer to state the reasons for his or her opinion in the certificate and
(b) enabling that officer to be heard in response to any attempt to impugn it (just as
that officer would be entitled to be made a defendant and to be heard on any claim for
judicial review of his certificate). Thirdly the fact that the application accompanied by
the certificate is made under the 2003 Act to the licensing authority, rather than to the
magistrates’ court as in Byrne, suggests that it is even less likely that Parliament
intended the licensing authority should itself conduct a judicial review on public law
grounds of any certificate accompanying the application to it for a summary review.

72.

In my judgment, therefore, the licensing authority was not obliged to consider
whether or not Superintendent Nash was entitled to give the certificate that he did on
the basis of the information then available to him.

CONCLUSION
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73.

A summary review of a premises licence that authorises the sale of alcohol under the
2003 Act is not a penal sanction nor are its consequences “draconian”. It is a process
designed to enable such a licence to be reviewed swiftly, and interim steps taken
pending the determination of that review, by the relevant licensing authority with a
view to promoting the licensing objectives. The provisions governing a summary
review are compatible with the licensee’s rights under article 6 of, and article 1 of the
First Protocol to, the Convention for the Protection of Human Rights and
Fundamental Freedoms.

74.

A summary review may be invoked by an application made by the chief officer of the
relevant police force that has to be accompanied by a certificate by a senior member
of that force stating that in his or her opinion the licensed premises are associated with
serious crime or serious disorder or both. That requires there to be a connection or
link between the premises and serious crime or serious disorder that could be relevant
to the regulation of such premises under the 2003 Act. Parliament has decided not to
define or to limit the nature of any such association but has decided instead, given that
the connection or link may take various forms and occur in potentially unpredictable
circumstances, to leave it to the opinion of a senior member of the relevant police
force whether such an association exists. There is no requirement that the licensed
premises must be persistently associated, or that they have been repeatedly associated
or associated more than once, with serious crime or serious disorder. They may be
associated with serious crime or serious disorder on the basis of a single incident of
serious disorder or a single serious crime.

75.

Parliament intended that the licensing authority should be entitled to treat an
application for a summary review made by the chief officer of police as valid if it is
accompanied by a certificate that apparently meets the requirements of section 53A(1)
and has not been quashed. The licensing authority is not obliged to consider whether
or not it is liable to be quashed.

76.

On a claim for judicial review of such a certificate, no particularly stringent standard
of review is called for, given that the certificate of itself has no immediate and direct
effect on others and that all the circumstances, including any association that the
licensed premises may have with serious crime and disorder, can be examined fairly
on the merits when the application for summary review is under consideration.

77.

In any event, however, in this case Superintendent Nash was plainly entitled in the
circumstances as they appeared to be to him to give the certificate that he did, stating
that the licensed premises were associated with serious crime.

78.

Accordingly this claim for judicial review must be dismissed.
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